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Research Abstract
Settings

The psychological competence of the witness and its impact on the
validity of the judicial testimony

D. Saeed Ali Mansour Alkridis
Assistant Professor of Law
Head of the Law Department
King Fahad Naval Academy

The testimony is one of the most important evidences to substantiate the lawsuit. It is
often the basis of the judicial judgment, so interest in the testimony is essential and the
most important thing in the testimony is the eligibility of the witness, in order to
pronounce fair and decisive judgment, by following and looking at the fundamental
researches, publications and references in jurisprudence and law, | did not find anyone
touched on the psychological competence and singled out it with a single work and |
found them dealt with the mental competence and neglect what is more important,
because the psychological factor is the hidden enemy that distort the testimony without
noted or being aware by anyone. So it is raised the idea of this research, to shed light on
the psychological symptoms that affect the validity of the judicial testimony. This research
is dealt in four themes and a conclusion, | revealed in the beginning the meanings of the
vocabulary used in this research, The eligibility means the validity of the person to the
legitimate rights of him or against him, and the witness is the one who bring the definitive
report to prove or deny the right before the courts.

The validity of testimony is established in the text of the Holy Quran and Sunnah. The

testimony has six pillars: the witness, the report given by the witness, the one to which the
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testimony is provided, the matter to which the testimony is provided, the form of the
testimony, and the place of the testimony (courts). the testimony has conditions, the most
important are as following: the mind, discrimination, justice and testimony is very
important in the proof that was not neglected by the Saudi laws and has been regulated in
detail in the most important systems in the Saudi regime are the system of criminal
procedures and its executive regulations, and the system of legal pleadings and its
executive regulations. The system of the criminal proceedings dealt with it in the sixth
section of the sixth chapter in eight articles, starts from Article (V1Y) to the article (114)
and also is dealt in its executive regulation in eight articles (Y \ Y-\ Y.). Itis also dealt in the
system of legal proceedings and its regulations in accordance with the latest amendments,
which were dealt with by the system in a separate chapter, chapter o starts from 4 section
in Articles (\ Y\-\ YV). And its regulation dealt with itin article (\Y\V/Y, Y, \YY/\, VYY/Y, Y,
YY/Y, VYY/V,Y) The systems and their regulations set out many of the requirements,
conditions and procedures of the testimony, and they stated some of the controls that
must be observed when hearing the testimony. it shall be performed in the Judicial Council
as orally as possible, and the court to protect the witnesses from any external
psychological or physical effects and the research revealed that the testimony has two
stages of" bearing and performance stages and has sensory processes, mental processes
and psychological processes have been explained and stated, Then the research dealt with
the most important psychological symptoms experienced by the witness in one of the two
stages or both, the research dealt with ten symptoms of psychological experienced by the
witness and affect the eligibility and thus affect the validity of the testimony. The forefront
of these symptoms is the anger symptom which is one of the most common psychological
emotions and is known as: human innate emotion that leads to a revolution in the soul

that carries it to the desire for oppression and revenge. Anger, especially rage, is one of the
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most severe psychological symptoms in the testimony and its validity because it disrupts
the mind or loses its balance. Thus, the witness loses awareness of the incident properly at
the stage of bearing the testimony. This is an important stage, beginning with the storage
phase of the incident. or at the stage of the performance the testimony; may be provoked
by one or be angry towards one of the parties of the case, and anger in itself is not
prejudicial to the justice of the witness. But anger has psychological and emotional effects
that affect the validity of the testimony, because it affects the awareness of the incident at
the stage of bearing and affects the validity of the testimony in the performance stage by
the possibility of lying and backbiting and gossip and false speech and revenge in case the
provocation of the witness from one of the opponents or attendee or even the judge or
one of his assistants during the performance of the testimony and all those who issued
these acts or some of them; they are acts that contradict with justice, which is a condition
of the validity of the testimony. Then the research touched on the fear symptom, which is
innate such as fear of the enemy, and fear of predators or from the fire or from the animals
and there is fear disease (phobia) that is the fear of the unknown and its symptoms
appeared on the afraid person representing in increasing heartbeat and acceleration and
rapid breathing and dry throat. The innate fear is different from phobia. The innate fear is
known its reasons, while phobia is not known its reasons and its subject is vague and may
be called (phobia, or anxiety neurosis) and is affected by past experiences and
psychological shocks and what concerns us is the effects of this fear on the validity of the
judicial testimony, both types: innate and sick, the afraid person experience some of the
psychological and physiological changes that may be led to lost the realization of the fact
at the stage of bearing the testimony, may be aware of it in a distorted picture or some of
its details, this happens at the stage of bearing the testimony, but at the stage of the

performance of the testimony and when the witness subject to stimulator of fear such as
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fear of the large meetings or his fear of the Judicial Council or may be fear of the one
against who he witness. This provocation may resulting in the testimony to be an
incorrect; either deliberately to avoid the effects of fear, or inadvertently for being fall
under the influence of fear without realizing it.

Then the research dealt with the enmity symptom - the enemy is a psychological feeling,
may have actions are apparent and may be hidden acts, and to make sure the efficiency of
the testimony and soundness; so the enemy's testimony against his enemy is invalid, and
the enmity intended here - is the earthly enmity; because it is one of the most powerful
doubts, and the testimony is accepted by the enemy but not against it, The testimony is
accepted by the enemy, not against it, because it is accused not being accused against. The
reason behind revoke the testimony of the enemy is: it brings the benefit of gratification
and the benefit from the testimony is a suspicion that revoke the testimony and is revoked
because of The hatred that is inherited by enmity, the enemy when he witness against his
enemy draws himself benefit by gratification from his enemy; and the psychological
symptom in the enmity is apparent and the enemy rejoices to grieve of his enemy and
grieve for his joy.

Sadness and joy are psychological emotions affecting the validity of the testimony, and
enmity comes opposition to love and despite the great contrast between the feelings of
enmity and feelings of love, but they are like in: they are psychological emotions and
passions affect the validity of the decision and affect the perception and will, therefore
they affect the validity of the testimony, and alike the jealousy symptom which is one of
the common emotions whose existence was associated with the existence of man and the
feeling of jealousy exists in all people in varying degrees, jealousy sometime is praised; the
jealousy of the Muslim against the mahrams of God and his jealousy to himself and his

mahram and jealousy to what is wronged; and sometimes jealousy is blamed, These
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emotions, and intense and deviant emotions, which is dominated by passion and envy,
and excessive love of the self, resulting in deviated behavior and dragged the owner to the
crime.

Jealousy is emotional cases which, if absorbed in the feelings of the witness made him
subject to passion and forced him to say the false, to prevent the one against him the
testimony provided from participation in the thing that he loves and wants for himself;
because they are linked to those emotions and deviant passions, and here comes the
seriousness of jealousy on the testimony and the need to alert the judges for that, the
testimony of the jealous one is rejected; because it is not valid and upon it can’t built a
judgment, and then comes the shyness symptom, which is considered by psychologists
and sociologists as a psychological disease controls the capabilities of the individual and
limits the activity so the shy person may be confused about some social situations or be in
a state of paralysis; make him unable to express or perhaps pronounce, and functions that
are affected by shyness and the function of the testimony, If the witness wishes to perform
the judicial testimony in the judicial environment. He may lose the audacity and self-
confidence to perform testimony in the right way, he may respond to the suggestions of
the opponents, or be ashamed to face them, may try to satisfy one of them at the expense
of the other, may answer an inadequate answer or may answer the wrong answer; but
ashamed of the correction, these cases proven in psychology studies.

The testimony is affected by shyness, whether it is a casual or pathological shyness, and it
is not possible to build a fair judgment on this testimony because it is unproductive and
challenged in its validity.

One of the symptoms addressed by the research is obsession symptoms, namely: the
soul's talk and its inner feelings. The obsessed witness may invent events and unreal

events. Here, justice is harmed by this testimony. The testimony is accepted only by the fair
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and eligible witness who witnessed it without doubt, not hesitated, not imagined events,
and if the obsession controlled the one, he will violate some of the conditions of the
testimony then the witness became hesitant and uncertain about what he said or had
doubts about some of what he witnessed or fabricated some of the facts and events. Then
came the talk about the symptom of depression, a kind of severe and continuous grief, and
result from being the witness in painful and sad positions may not know the causes or the
real source; but he lives under its impact . the depression has several categories: mild
depression, simple, acute and chronic. If we look at these behavioral psychological
symptoms caused by depression, we find them to have a direct or indirect impact on the
witness in the event of bearing the testimony or in the case of performance it.

The judge or the investigator may notice these symptoms if he has knowledge of them and
thus assess their impact on the validity of the testimony. Then the research goes on to talk
about kinship and what is meant by the psychological symptoms experienced by the
witness when he attests to or against his relative. The jurists say: it is not accepted the
testimony of the close relatives no matter they are close or the descendants no matter they
are far and vice versa, also the testimony of the spouses to each other are not permitted,
and the reason is psychological and the kinship make the witness try to bring benefit to his
kinsman either by defend and hold harmless and bring the benefit, or may make him
attempt to cause harm to his kinsman either by bring benefit or by defend and hold
harmless to his kinsman whether in the testimony of negation or the testimony of
affirmation, the testimony that evokes the benefit or hold harmless is incorrect testimony
and must be rejected and what we are concerned here to link it to the psychological side;
the human soul was tempted to bring the benefits and hold harmless even if contract to
the logic of reason and conscience, and psychological motives, the witness may not be

able control them, because of its possession and control over man and then the research
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concluded psychological symptoms that overwhelm women, women are distinguished
from men with physical, mental and psychological characteristics.

The research is concerned with the psychological characteristics, because they have an
impact on the validity of the testimony. Women are dominated by the emotional nature,
and this does not impaired them; it is an advantage that God grant to them to be an
emotional shelter for others. It is known that this emotional nature is easily provoked.
They gotangry, If disagree, or argue, orimpair one of their innate or moral characteristics.
Women are often less independent than men in opinion, decision, and judgment. They are
afraid to be alone in their opinion so may agree, unconvinced, the other opinion and may
be easy to influence them and this difference in physical and psychological Physique
between men and women followed by a difference in capabilities and abilities and
therefore vary assignments and duties. Women differ their mandates, such as the message,
the imamate, and jihad, and relieve them of some duties such as praying during
menstruation and puerperium, such as breakfast at the time of breastfeeding. This is the
wisdom of Allah. Allah has relieved them of the burden of testimony in Hadd or Qisas
offences.

The crimes of Hadd are often in an atmosphere of terror and panic, such as crimes of theft,
robbery or murder, or in a disgraceful scene that cannot be tolerated by free women to
look at and verify as crimes of adultery and sodomy, as well as women's psychological
changes during menstruation and pregnancy. These changes on the mood of the woman
and her mental state, which affects the efficiency of the testimony and its validity and after
reviewing these psychological symptoms affecting the psychological eligibility of the
witness in the end of the research presented some of the important findings and
recommendations, at the forefront of findings concluded by the research is to make sure

the psychological eligibility of the witness, the importance of the oral testimony to watch
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witness’s face and gaze and to note the psychological and emotional changes in his face as
well as physical, That the law authorized the head of the session to protect the witness and
take into account the psychological side in terms of impact and suggestion and terrorism
and confusion during the performance of the testimony and the dismiss those who carry
out such acts out of the session and punished them if necessary and the system give
virtuous judges the right to request a medical report on the psychological state of witness,
the research recommends many significant recommendations including the need to join
judges and investigators to courses in the field of psychology, the speed of summoning the
witness and recording their testimony after the incident so as not to protracted the period
between the stage of bearing and the stage of performance and got interfered
psychological symptoms that may affect the validity of the testimony, the judge has to
observe the psychological changes during the performance of the testimony, analyzing
and evaluating the impact on the validity of the testimony such as anger, hesitation and
fear, the need to protect the witness during the performance of the testimony from those
who fear, intimidate or disturb him and dismiss those who carry out such acts out of the
session and punish them if necessary, it is necessary for judges to use specialists in
psychology to monitor witnesses during the performance of the testimony and to provide

their observations, where appropriate, and other conclusions and recommendations.
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