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Abstract

This article examines the Market Manipulation and the role of Hisbah from an Islamic perspective. I begin
with a snapshot of financial markets and the meaning of manipulation. Understanding more about how
jurisprudence was designed to adapt to existing Islamic Shari‘ah laws and institutions will help clarify some
of the unique features in Shari’ah principlconcerning financial markets. I will discuss the Islamic hisbah
(i) developed in Muslim societies and how it benefits from International law. Hisbah system means
‘accountability’ or a duty to ‘enjoin good and forbid wrong’. The institution of hisbah system, once
revived, came to represent a semi-governmental agency that takes charge of difterent aspects of market
regulations, especially those that do not fall under the macro-policies. Finally, I will discuss whether
principles of market manipulation, supplemented in Shari’ah principl, have attained their purpose and

provide some recommendation.
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1- Market Manipulation and early Islamic response

The word ‘manipulation” has a specific meaning in terms of stock market
strategy and entails more than a simple tactic or market gamble; it involves
committing a premeditated crime with corrupt intention. In other words, stock
market manipulation represents deviant behaviour. Definitions in Islamic
finance which are closely related to market manipulation shall now be outlined.

Endangerment (tagrir) means that individual(s) may be exposed to danger or
put in jeopardy or harm’s way:" for example, when given an exaggerated or
deceptive account of an item’s qualities, e.g., falsely portrayed as having a
higher value, or when misled into purchasing an item under false pretences,®
or when encouraged or deceived into performing some act.” One example of

endangerment might be failing to milk dairy cattle for a long time before selling

them in order to delude the buyer into overestimating the quantity of milk they

M Jamal ad-Din Ibn Manzar al-Insari, Lisgn al-Arab (Beirut: Dar Sabr, 1997);
Muhammad al-Razi, Muhar al-Sahah (Beirut: Al-Maktabat al-‘Asriyyah, 1986), pp.
471-472.

@ Ali al-khfif, Provisions of Legitimate Transactions (Ahkam al-Muamalat a-Sariyyah)
(Beirut: Dar Sadir, 1997), pp. 377-380; Nazih Hamada, Magmii‘at al-Mustalahat al-
Maliyah wa I-Iqtisa diyah fi Lugah al-Fuqgaha (Dubai: Dar al-Qalam, 2008), p. 119.

® Muhammad al-Zarqa, A/l-Madhal al-Fighi al-Am, (Damascus: Dar al-Qalam, 1998)
Part 1, pp. 379.
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produce.”) However, there is a difference between endangerment and danger
which can be defined as: (1) something which has an unknown consequence,®
or (2) something that was unknown between two allowances and the best of
them is the most fair.

There 1s, however, some similarity between the concepts ‘danger’ and

“ignorance’ as differentiated by Al-Qarafi’”:

The danger is the unknown whether it will happen or not, like selling
the birds before caching it or selling fish in the water. While what is
known has happened and was ignorance about its character, like

selling anything he has in his bag, but he does not know what it is.

@ Ibid., pp. 463-464.

®) Ibid

© Alf al-Mawardi, Al-Hawi al-Kabir, Vol. 5 (Beirut: Dar al-Kutub al-Ilmiyyah, 1994),

pp. 325.

) Shihab al-Din al-Qarafi or in full Shihib al-Din Ab{ al-'Abbas Ahmad ibn Idris (al-
Sanhaji al- Bihinsi al-Misri) al-Qarafi (1228-1285), was a Maliki jurist of Berber
(Sanhaja)  origin ~ who  lived in  Ayyubid and Mamluk  Egypt.
https://peoplepill.com/people/shihab-al-din-al-qarafi/
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Danger and unknown, every one of them is more general than other

. : G
on one side and more specific on another side.”

There 1s a distinct difterence between ‘danger’ and ‘endangerment’, although
danger refers to unknown consequences while endangerment refers to sayings
or actions, which serve to trick someone. Hence, danger involves risk while
endangerment involves trickery, which leads to risk. From the definition of
endangerment first given in this section, and its closely related terms, one can
reasonably deduce that endangerment is one form of ‘market manipulation’
since the manipulation of others is typically done through trickery, fraud,
deceit and illusion.

Regarding fraud, Ibn Qudama® says:

If one, with the intention of concealing a defect, hides it from the buyer

instead of declaring it or covers it to delude the buyer into thinking that

® Ahmad al-Sanhagi al-Qarafi, Anwar al-Buniq fi Anwa’ al-Funig, Vol. 3 (Cairo: Dar
al-Salam 2001), pp. 365.

@ Imam Mawaffaq ad-Din Abdullah Ibn Ahmad Ibn Qudama al-Magqdisi) ( 1147 - 1223)

was a noted Hanbali ascetic, jurisconsult and traditionalist theologian.

https://peoplepill.com/people/ibn-qudamah/
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there is no defect, then they have committed fraud, meaning an injustice

towards the buyer.”

It has been said that ‘fraud can be committed in two ways: first by hiding a
defect and second by adding a mark-up to raise the price. From previous
definitions it can be deduced that fraud is another form of market
manipulation.”""

Similarly, trickery occurs when someone pursues illegal ways to achieve his
purpose in such a manner that his deceit remains undetected without some
semblance of intelligence and insight.'”? And this thing does exist in
manipulation by showing some things different from what is hiding in order to
reach a specific purpose.’” Both a scam or confidence trick as well as

endangerment can be used to ‘rip-off’, dupe, deceive or induce an individual

into buying a commodity that will result in profit for the seller at the buyer’s

19 Muhammad Ibn Qudama al-Maqdissi, A/-Mugni, Vol. 6 (Cairo: Dar ‘Alam al-
Kutub, 1997), pp. 234.
D" Muhammad al-Bali, Al-Muttalaah ff Abwab il-Figh, Vol. 11 (Beirut: Al-Maktab
al-Islamiyy, 1988), pp. 236.
Ibn Qayyim al-Jawziyyah, Addm al-Mawgaayn an Rabb il-Alamayn , Vol. 3
(Riyadh: Dar Ibn al-Jawziyy, 2008), pp. 309.
Al-Magqdissi, supranote 9 at 304.

(12)

(13)
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loss. Trickery or deception are not just restricted to this definition and can also
involve danger (where the commodity was sold by dishonest advertisement)
and, thus, the scam may be considered a specialist form of manipulation.""
Thus a market manipulator is one who solicits and stimulates others into
thinking that a profit can be made in a trade whereas, in reality, the outcome
will be a loss for the trader. Should one consider this manoeuvre as simply
playfulness or is it cheating and betrayal?

Theoretically we need to differentiate between stock exchange traders,
speculators, manipulators and investors, the latter of whom actually possess
currency as an asset to gain profit, like a production asset generating profit over
time. In contrast speculators use currency as a commodity, hoping its price will
increase before getting rid of it to make a profit; the speculator buys with the
intention to sell quickly for a profit."”

Thus, we can assume that an investor will remain in possession of his
currency much longer than the speculator. That is to say, both investor and

speculator should have sufficient reliable information about the currency with

which they are dealing. Like a merchant keen to invest in commodities, the

a4 Ibid
15 https://www.investopedia.com/ask/answers/09/difterence-between-investing-

speculating.asp
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speculator is also truly a merchant in this sense, where the market is his shop
and stocks his commodities. Therefore, if he fails to trade on reliable
information and buys on chance, then he is merely gambling. In contrast, a
manipulator neither bases his manoeuvres on market information nor on the
chance a trader might buy; rather he spreads false information and creates
tempting circumstances to entice people to trade. Then he enters and exits the
market with hopefully huge profits, gained at the expense of buyers’ heavy
losses. Real investors are few on stock exchanges, compared to expert
speculators who are even far outnumbered by gamblers. However, as for
numbers of traders, manipulators are very few although they exert a substantial
influence on stock markets."'”

Market maker is a trader whose primary purpose of trading is to profit from
providing liquidity by constantly announcing offers and requests to the rest of
the traders in the market. The market maker is a trader unfamiliar with the

value of the security, and therefore it determines the prices of its ofters and

requests mainly based on the market demand and supply position.

The market maker focuses on achieving the best balance between supply and

demand, because the differences between the best offers and demands are its

(19 Ibn Battah (Ubayd Allah b. Muhammad Abg ‘Abd Allah al-Akbari), Prohibition of
Fraud (Riyadh: Ar-Risalah, 1996), pp. 112-122.
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source of profit. Since the manipulator interferes with the normal functioning
of offers and demands in the market, the market maker may be a victim of the
manipulator. Even worse, some of the manipulators sometimes act as if they

were a market maker by sending ofters and requests to the market at the same

time.m)

The types of manipulation are old, and their tools and methods change with the
development of information and communication technologies. Indeed,
Especially the Internet type of manipulation and market abuse, which, as far as

it facilitated the investor's access to information quickly and accurately.

[t has provided ample room for manipulators to spread prejudiced rumors
through sites with great output that suggests that left behind a large company
and a network of distinguished analysts. The development of electronic trading
systems and ease of access also provided an opportunity for the manipulator to
achieve his strategies away from market oversight, and at the same time
facilitated the access of small investors and large quantities to the market, who

represent the largest segment subject to change in the market.

On the other hand, electronic systems were able to prevent many forms of

tampering by setting the priority of executing orders and preventing the

a7 https://www.investopedia.com/ask/answers/06/brokerandmarketmaker.asp
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implementation of counterfeit cross orders if they were from the trader
himself."® The computerized centre of the Saudi capital market was ESIS a
widely distributed computer network trading system linking the banks of Saudi

Arabia via the existing telecommunications infrastructure of the country.

In 1990, Electronic Securities Information System (ESISLINE) began
delivering market price and volume information to member banks. Five years
later, there were over 400 outlet locations of ESISLINE. SAMA unveiled
ESISNET, the actual trading network linked to a central computer trading
system in 1992, By 1995, over 250 banks were linked to this system, allowing
them to input trading orders, track trade execution and print trade
confirmations. Orders entered at remote locations were and transmitted to the
Central Trading Unit, where they were matched against other buy or sell

orders.

The central market surveillance unit at SAMA’s oversaw the matching process.
After SAMA’s surveillance unit matched the orders, confirmation was instantly

available at the remote locations. SAMA owned and operated ESIS and

1% Anthony H Cordesman, Saudi Arabia Enters The Twenty-First Century (Praeger 2003)
439; Rolf Meyer-Reumann, 'The Banking System In Saudi Arabia' (1995) 10 Arab Law
Quarterly, 228-229.
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recouped the operating costs through indirect fees charged to all Saudi banks

regardless of their participation in the network."”

2 Financial Markets and Shari’ah principl

While Shari’ah principlacknowledges that financial markets are indispensable
for individuals and societies, it also states the need to respect all rules and
regulations in any market to prevent violations and harmful behaviour such as
cheating, creating monopolies, fraud, stimulation, etc. Shari’ah principl
recognizes that rulers have the priority to control markets, oversee them and

punish any trouble makers.”

1) Joseph W. Beach, ¢ The Saudi Arabian Capital Market Law: A Practical Study of the
Creation of Law in Developing Markets’ (2005) 41 (2) Stanford Journal of
International Law 181, 310. Mohammad Al-Jarf, 'eBanking in Saudi Arabia: Trends
and  Perspectives’ (Umm al-Qura University, Makkah, Saudi Arabia).
<https://domino.fov.unimb.si/ECBledHome.nst/5t5370162bfetab8c12565et00600a0¢/
4601db664b51831dc1256d4e002be877?0penDocument>  accessed 24November
2015.

% Mubarak al-Sulayman, Ahkam al-Muamalat £ I-Aswiqi I-Maliyyah, Vol. 1
(Riyadh: Knoz Ishbyla, 2005), pp. 15-18; M. Fahim Khan & Mario Porzio, Islamic
DBanking and Finance in the European Union (UK: Edward Elgar, 2010), pp. 11-17;
Asyrat Wajdi Dusuki, Islamic Financial System (Kuala Lumpur: International Shariah
Research Academy for Islamic Finance, 2011).
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One of the first decisions regarding market manipulation was to create a
market specifically for Muslims in Medina market. However, he also
established guidelines for this market, announcing publicly: “Whoever cheats 1is
not one of us’. Cheating was considered a major sin that would result in exile
from the Muslim community. The Prophet also appointed several of his
Companions to control and check regularly the attitudes and behaviours of
people in the marketplace.®"

His successors continued his policy and we can relate many stories of Omar
ibn al-Khattab, the second Khalif, who was strict with manipulators and
monopolists, was interested in establishing a stable market, and obliged

merchants neither to increase nor decrease the price of some goods, although a

drop in price would have been advantageous for customers. Omar followed a

@D Alam, M.M., Akbar, C.S., Shahriar, S.M., and Elahi, M.M. 2017. The Islamic Shariah
Principles for Investment in Stock Market, Qualitative Research in Financial Markets,
9(2): 132-146); Mubarak Alsulyman, Ahkam Altaamul Fe Alaswaq Almalyah (Knoz
Ishbylah, 2005) Pt 1, 15.
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policy which would be less likely to lead to disputes between merchants that
might affect the stability of the entire market.*”

Shari’ah principl has paid great attention to how businesses and markets
function and has strived to protect them from any type of misconduct or
manipulation. The scholar Yahya Ibn Omar™ said: ‘any governor intending to
establish justice within his citizens, has to control the markets and appoint the
most trusted people to keep an eye on it”.*?

While talking about trouble makers in the marketplace, scholar Ibn al-
Kiyam said: ‘these people are spoiling the interest of the nation, the harm they
create is general so the governor must harass and lock them and punish them
continuously because their harm affects every body’. ® As such we can see
how Shari’ah principl stood against anyone trying to behave in a market in a
way that might harm others or create confusion, causing it to lose the purpose

of its creation.

2 Al-Sulayman, supranote 20 at 15.

3 Abu Zakariyya Yahya ibn Umar, was the first emir of the Almoravids in the mid-11th
century, a movement he constructed in collaboration with the religious leader
Abdallah ibn Yasin.

@Y Yahya Ibn Omar, Market Provisions, (Tunise: Al-tabah al-Tuniseh).

®> Tbn al-Kiyam, fYielam almuagiein ean rabi alealamin, (Beirut: Dar alkutub aleilmia).
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2.1 Jurisprudential Legislation

Regardless of the type of manipulation, it is in itself illegal in financial markets
and manifests mainly as verbal deception similar to those deceptions discussed
above, 7.e., fraud, scams, cheating, concealment of defects, since all of these
behaviours lead to a corruption of information in financial papers and, hence, a
real loss for traders. "

There is an abundance of evidence in the Holy Qur’an and the Sunnah
pointing to the justification for forbidding cheating and fraud. For example,
Allah said: ‘O you believers, do not consume your wealth among yourselves in
talsehood, except where you trade in mutual agreement. And do not kill
yourselves. Allah is the most merciful to you’.*”

Thus, manipulation and deception in financial transactions is forbidden.
The difference between the marketplace and financial markets is that prices in

the former are defined by unilateral outbidding (e.g:, a seller and group of

buyers in an auction) or unilateral bidding (e.g, one buyer and a group of

9 Muhammad al-Sahibani & ‘Abd Allah al-Umarani, Qawd‘id ut-Tadawul ul-
Iiktrini wa Nazardt i Mustanidiha al-Fiqgi, (Rules of Electronic Negotiation in Stock
Markets and Views on its Islamic Evidences: Securities Markets and Bourses, Prospects
and Challenges), (Dubai: Dubai Conference, 2007).

@7 Qur’an 4:29.
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sellers in a government bid), while the control on prices in the financial markets
is decided through auctions and outbidding where sellers compete to decrease
prices and buyers compete to raise prices. Deception in the financial market
occurs by both sellers and buyers. Vendors try pushing for price decrease while
buyers do the opposite.

Qais ibn Saad ibn Ebada said: ‘The Prophet said, “the deceiving is in the
hell” [the text states that deceipt is as an action in hell; but it means the
deceiver]”.

Cheating leads to hell and, accordingly, it attracts a harsh punishment,
which seeks to deter such behaviour. Omar’s son said: “The Prophet forbids
scams’.®” Scams are detrimental to any contractor since cheating can artificially
raise the price of a product; therefore, fraud, cheating and concealment in the

financial market are forbidden.®”

®%  Muslim, Hadith No. 102.

% Al-Bukhari, Hadith No. 2142; Muslim, Hadith No. 1516.

G Abd Allah al-Salami, A/-Gas§ wa Atruba ff I-Uqid (Fraud and its Impact on
Contracts), Vol. 1 (Riyadh: Knoz Ishbylah, 2004), p. 103.
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2.2 Effects of Manipulation on Financial Markets

There are a number of legal effects of prohibition of manipulation on the
financial markets. That is why such attitudes and behaviour are forbidden and
invalidate such contracts and request compensation. Manipulation in the
financial markets is included in the rules on cheating and actual and verbal
deceit. Jurists agreed that the rules consider scams and informal money
exchanges as verbal deception, while fraud is deemed ‘actual deception’. An
overview of jurists’ decisions will now be provided.

Most scholars say that exchanging money®" is forbidden but there are
different views about its effects on the validity of a contract. The general
consensus among scholars seems to be that a contract is valid but unnecessary.
Ibn Taymiyya accredited this view to most jurists.

In this case some scholars said that "nullifying contracts and cancelling

transactions within a certain definite time period and repurchasing is legal".®”

OD Islamic law always seeks to view money not as a commodity of trade that can be easily

bought and sold without restrictions. Imam al-Ghazali, one of the greatest philosophers

and jurists in Islamic history, made it very clear that those who utilised money for other

than its original purpose, that is as a price, are corrupt and unjust.

®2  Ahmad Ibn Taymiyya, Majnui® al-Faaiwi, Vol. 28 (Riyadh: Dar al-Waqfa & Dar
Ibn Hazm), p. 102.

©) Salih al-Sultan, A/-Ashumi, Hukmahd wa Ataraha (Shares and their Provisions and
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On the other hand some of scholars said that "validity of a contract and
invalidity of the choice and claim back the extra value by the ruler and may

levy a fine proportional to his cheating and deceiving".®?

2.3 Islamic Ruling on Manipulations

Imam Tirmidhi (may Allah grant him mercy) said, ‘/NVajash happens if a man
comes to a dealer and ofters him a high price just with the intention to make
other buyers stimulated (not with intention to buy himself), and this is a sort of
cunning and guile’.®” We have seen the effects of Najash (concealment) such as
the issue of city merchants oftering to sell goods to men in the countryside and
how this can harm people.

Here I will discuss different scholarly opinions on the eftect of najash selling

contracts because najash is the closest form of trading to the manipulations in

Implications) (Riyadh: Dar Ibn al-Jawzi, 2006).

GY Abd Allah al-Salami, A/-Tagir f I-Madarabat i I-Aswiqi I-Maliyyah: Baht
Mugqgaddamu [-Fighi I-Islami (The Rule of Speculation in Financial Markets: Seminar
on ‘Speculation and Manipulation in the Financial Markets), Islamic World League,
Islamic International Foundation for Economics & Finance, p. 102,

@9 Imam al-Tirmidhi, Mentioned after Hadith No. 1304 (n12). For more information

see: Muhammad al-Qahtani, ‘An-Najas, Ministry of Justice Journal 29 (2006): 105-

106.
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stock market; what it contains is the increase of the prices and stimulating
buyers to buy due to higher unreal bidding ofters, and this 1s what is happening
in stock markets nowadays. Scholars have three different opinions about

contracts with the existence of najash.

2.3.1 First Opinion

The sale is true but the buyer has a right to choose to keep or nullify it. This 1s
the opinion of the Maliki,®” Shafii®” and Hanbali schools,”® as well as both
Ibn Hazm®” and Ibn Taymiyya."” Offered as proof: (1) The onus for
prevention lies with the one who practises najash not the one who signs the
contract. (2) Shart’ah principl did not prevent najash as Allah’s right, but

because it is a man’s right who has been cheated and betrayed so he reserves the

(9 Muhammad al-Tarabulsi al-Hatab, Muwahib al-Gall Vol. 4 (Beirut: Dar al-Fikr,
1992), pp. 378.

®7 Yahya Ibn Sharif al-Nawawi, A/-Muhadab, Vol. 1 (Beirut: Dar al-Fikr, 1997), pp.
291.

G9  Muwafaq al-Din Ibn Qudamah, As-Sarh al-Kabir Maa I-Insaf, Vol. 11 (Cairo: Dar
Hajir, 1993), pp. 340.

O% Al Ibn Hazm al-Tahari, AI-Muhalla bi-Atar, Vol. 8 (Beirut: Dar al-Kutub al-
Ilmiyyah, 1997), pp. 448.

49 Ibn Taymiya, supranote 32 at 283.
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right to keep or nullify it.*" (3) Comparing with the intercepting of merchants,
where the Prophet (pbuh) left for them the choice once they arrive to the

market, and this is a correction of the contract and confirming the choice.

2.3.2 Second Opinion

The deal is void; this is an opinion of Imam Ahmad as well as several Hadith
scholars.*” For them, forbidding means deprivation, and najash has been
prevented in true Hadiths. We can argue that if the prevention is because of a
fault in the prevented good, then it voids it, but if the cause is external — as in
our cases — this will not void it, that is why we can see that even the Prophet
prevented interception but still he kept the choice option to the seller once in

the market.

2.3.3 Third Opinion

The deal is correct and obligatory. There is no way to terminate the contract

without the agreement of both parties. This is the opinion of the Hanafl

40 Ibid
“2  Alf bin Hajar al-Asqalani, Fath al-Barm £ Sarh Sahih al-Bukhar, Vol. 4 (Riyadh:
Dar al-Riyadh, 2001), pp. 355.
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school,™ of Imam Ahmad, as well as the most correct opinion in the Shafi
school.*? Offered as proof: (1) It is the buyer’s fault, as he neglected to make
sure or to seek advice from others who knew the prices better.*” (2) The issue

is in an external issue not in the sale itself,*®

234 The Preponderant

[t is an evidentiary fact that the option addressed first consists of all the
evidences and hence recommended. However, the option third lacks to address
the rights of the victims therefore, is on the weakest side. Based on the above,
the dealing made by the victim of any of the above methods, his trading in the
stock market is correct but still preserves the right to keep or nullify the deal,.
Usually, he will choose to nullify, especially if the loss is heavy.

The penalties and fines made against some manipulators who violated the
Saudi Stock Market system contained an obligation for the violating trader to

pay back all that has been gained through these violations,"” but did not state

W) Ibid,, Vol. 5, p. 239.
Y Yahya Ibn Sharif al-Nawawi, Rawdat al-Talibayn, Vol. 3 (Beirut: Al-Maktab al-
I[slami, 1991), pp. 414.
Al-Jawziyyah, supranote 12 at 240.
@0 Ibid

(47)

(#5)

Saleh al-Barbary, ‘Speculation and Market Manipulation’ (2007). 14™ Conference
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whether the victims would be repaid whenever they are determined by
working out the number of transactions related to the shares in question. In this
case, should Saudi Capital Market Authority divided this fine to types. The first
one go to victims and second type go to Saudi Capital Market Authority.
Other systems have proposed a difterent way of punishment, by cancelling all
transactions related to that particular share and all implications from the
beginning of the violation to the end.*” It is suggest that this is an annulment
of the contract and I believe this 1s a wise choice, though most dealers like the
annulments due to their heavy losses. For example, If during one hour found
one guilty and his did abuse, then Market Authority will cancel all transaction
during this hour.

Nowadays, catching any dealings related to any share during any given
period of time may be easy to be easily facilitated, to a situation back to its
original place before the dealers started manipulating. Of course it does not
mean not punishing the violators to deter them, and cancelling all transactions

by the violators.

on Islamic Institute, Emirates University (UAEU).
@) Ibid
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3 Doctrine of Al-Hisbah

The doctrine of Hisbah system (ombudsmanship) is a function of supervising
the activities and transactions that take place in the market from three angles:
(1) that all activities and transactions are undertaken within the boundaries of
the rules of Sharrah; (2) that all activities and transactions are done with
observation of the moral values and ethical principles of Islam as a religion; and
(3) that the ombudsman (muhtasib) is also charged with the function of
‘ordaining what 1s known as good and forbidding what is known as wrong’ in

the market.*”

Allah created us to do worship that for him only. In Muslim life theret is
wajib (obligatory) or mandiib (commendable or recommended) is manif
(commonally known) or good. It is good because a healthy conscience agrees
with it. Munkar (disapproved), on the other hand, 1s whatever Allah asks us to
refrain from doing, whether it is hargm (prohibited) or maksnih (detested), it 1s

evil and wrong because a healthy conscience abhors it. Mere liking or disliking

4 Ahmad Ibn Taymiyyah, A/l-Hisbah fi I-Iskim, Muhammad al-Mubarak (Ed.)
(Beirut: Dar al-Kutub al-Ilmiyyah, 1967); Saleh Fauzan, The Institution of Hisbah: Its
Roles in Nurturing Fair and Just Economic System in Islam, The National Conference
On Islamic Economics 2009, 10-11 February 2009, University Malaya.


https://en.wikipedia.org/wiki/Wajib
https://en.wikipedia.org/wiki/Ma%27ruf
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does not make a thing mamnif or munkar, but how Allah labeled it. Human
intellect only confirms and understands what is transmitted as such.®”

These functions have been implemented throughout Islamic history from
the time of the Prophet Muhammad (pbuh) until the end of the 19" century.
In fact, there have been muh tasibs throughout Islamic history. We should keep
in mind that, when a society fails or deteriorates in its cultural standards or at
least stagnates, all functions including those of the muhtasib go along with the
general decline or stagnation.®"

The idea of the muhtasib tells that one of the major objectives of market
regulations is to promote a two-tier filtration of economic activities and
transactions. That is, the filtration at the level of the consciousness of the
economic actor and within his/her heart and the filtration at the level of
monitoring the observance of legal and moral values and rules in market
relationships by a special semi-governmental agency.

This second filtration comes from the presence of the muhtasib in the
market and her/his authority in ordaining what is good and preventing what is

wrong. It should be noted that the authority of the muh tasib lies somewhere

GO Ibid
GD Muhammad al-Mubarak, A/-Dawilah wa Nizam al-Hisbah Inda Ibn Taymiyyah,
(Beirut: Dar al-Fikr Alarabiu, 1967).


https://en.wikipedia.org/wiki/Ma%27ruf
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between personal moral advices and supervision, on the one hand, and a legally
binding action of a judiciary system, on the other hand. In other words, the
muhtasib’s authority is a little below a judge who gives final dictates on the
compliance of transactions and economic relationships with the rules of
Sharfah.®

Thus, while the muhtasib must protect economic freedom of individual
actors she/he must also see to it that no actor abuses this freedom and transgress

on other’s ability to practice their respective freedom.®”

4 Tools for Market Regulation in the Private Sector
[t is important at the outset of this section to recall the nature of the institution
of hisbah as a regulatory agency and its historical role and functions in the
Muslim market. It may be one of the most deep-rooted institutions of market
regulation, not only in the Islamic history, but also in the history of mankind at
large.

[t 1s irrelevant and perhaps futile to argue whether hisba/ has been created as
an Islamic institution or whether it existed before Islam. What really matters is

that it is an institution that has existed since the time of the Prophet (pbuh),

®2 Al-Shirazi, Nihdyat ar-Rutba ff Talabi I-Hisbah (Al-Arini (Ed.) (Cairo: Tahgqiq
Lagnata t-T3’lif wa t-Tarjamah wa n-Nasr Publ, 1946).

®) " Ibn Taymiyyah, supranote 49.
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with an important market role, to the extent that it has become a powerful
institution that was intrinsically attached to the Muslim markets throughout the
economic history of Islam. It is reported that Prophet Muhammad (pbuh) was
the first ruler in Islamic history that practiced hisbah in the market. And it has
been assigned to outstanding and Sharrtah-knowledgeable persons ever since
the death of the Prophet (pbuh).®?

The muhtasib (ombudsman) has assistants around him and can enforce
her/his decisions with the help of the law enforcement agencies. The word
itself is derived from hisab (account/accountability), and the institution of
hisbah, was assigned several market functions in the Islamic history and
jurisprudence.® These functions include the following:

1. Quality control, whereby all kinds of products were subjected to quality

checks and supervision to maintain a quality standard that is desired by the

society.

Y Ibid,
®% Saleh Fauzan, The Institution of Hisbah: Its Roles in Nurturing Fair and Just
Economic System in Islam, The National Conference on Islamic Economics 2009, 10-

11 February 2009, University Malaya; Ahmad Bello Dogarawa, ‘Hisbah and the
Promotion of Ethical Business Practices’, /. Islam Mid. East Fin. and Mgt. 6/1 (2013).
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. SharTah control, including supervision of the market actors from the

viewpoint of SharTah-compatible contracts, avoidance of ribd, deception,

fraud, etc., in contracts.

. Moral filtering, including the assurance that all actors and their market

transactions adhere to Sharlah’s moral and ethical values: 7.e., truthfulness
in transactions, honest description of the characteristics of all
merchandise, fair treatment of apprentices, concern for the wellbeing of

animals, etc.

. Environment control, including control that traders do not overstep the

boundaries in their own domain. For instance, merchants may not exhibit
goods or merchandise outside their own shops, hence infringing on the
rights of buyers or passers-by; craftsmen may not produce noxious fumes
or other irritants that might harm passers-by or neighbours; craftsmen
who produce noise must keep their shops at a distance from residential

: 56
areas or other businesses.®”

. Health control, also assigned to hisbah institutions in the Islamic market.

For instance, edible merchandise may not be exposed to insects;

production must be done under healthy conditions; harmful or rotten

(56)

Al-Mubarak, supra note 51.
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ingredients are forbidden for use by the producer; producers of bread,
meat, and other food items must follow all rules of cleanliness, even
having to hire workers to fan the air continuously to scare away insects;
soap (invented by Muslims) must be used for cleanliness; the nose, mouth
and hair must be covered when working with dough and fresh bread, etc.
In fact, classical books on hisbah detail health and cleanliness rules and

suggest methods of inspection, including surprise visits, etc.®”

. Arbitration function, assigned to hisbah institution in market disputes

between workers and employers, between sellers and buyers, as well as
between the merchants themselves. In this sense, hisbah represents an
agency that provides quick and immediate arbitration to solve disputes
before they reach the court. Once both parties have accepted arbitration
by the muhtasib, or by any of his assistants or sometimes by a committee
formed by the muhtasib, the dispute is usually solved on the spot without

waiting for court procedures.®®

. Anti-monopoly functions and pricing, assigned to the hisbalh institution

to guarantee that monopolies do not occur, the type of monopolies

¢ Muhammad al-Mubarak, A/-Dawilah wa Nizam al-Hisbah Inda Ibn Taymiyyah,

(58)

(Beirut: Dar al-Fikr Alarabiu, 1967).

Ibid.
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mentioned in the books of hisbah where the muhtasib has to interfere
include an implicit agreement between producers to raise the prices of
their services or goods, the existence of one producer/seller of a
commodity if he/she hoards or stores a commodity in order to reduce the
market supply. If a commodity is actually produced by a single producer,
then the hisbah institution must enforce pricing, as argued by Ibn
Taymiyyah and others. Hence this function includes pricing if it is the

only way to eliminate monopolistic practices.

. Supervision over the continued provision of public utility services in the

market and society. The hisbah institution was also assigned the task of
seeing to it that the public utilities are maintained properly. These include
roads, bridges, and streetlights. Water fountains for homes and mosques,
public bathrooms, drainage, sewage, etc. If any of these public services is
damaged or affected by wear and tear or naturally calamities, the hisbah
institution steps in to supervise repair and maintenance. If there are no
financial resources in the local government’s treasury, help from the
centre is sought or taxes are imposed upon the wealthy for repair and

maintenance of public services.®”

9

Ibn Taymiyyah, supranote 32,49.
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All Islamic countries and major Muslim cities have a heritage of hisbah,
developed in Muslim societies. The institution of hisbah, once revived, came
to represent a semi-governmental agency that takes charge of diftferent aspects
of market regulations, especially those that do not fall under the macro-
policies. It can be charged with all or most of the above-mentioned functions
of which we have a rich historical past. There remain other tools for direct
regulation of the market and macro-lend regulations, which will be discussed

in the following subsections.®”

5.1 Market Manipulation and its Techniques

Market Manipulation or Stock Price Manipulation is the act by an individual or
a group of individuals of influencing the stock price in such a manner as to
which it would not if left to the natural rhythm/pattern of supply and
demand.®" It is also defined as the intentional conduct of an individual or
group with the aforethought design of deceiving investors by regulating or
artificially affecting the market of security.®” Market Manipulation with the

aim of affecting Stock Market Price is done in a variety of manners the most

9 Ibid; Nichola Ziadeh, Al-Hishah wa I-Mubhtasib £ I-Iskim (old texts collected and
edited with an introduction) (Beirut: Catholic Press, 1962); Al-Shirazi, supranote 41.

©D Twentieth Century Fund (1935), p. 444.

2 As defined by the U. S. Securities and Exchange Commission.
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prominent of which are “manipulation” by: (1) provision of false information,

(i1) Stock transactions/Orders and (ii1) practice/action leading to a false

impression.

)

(11)

Market Manipulation by provision of False Information:

The Stock Exchange is an open Secondary Market, where shares and
equities are freely bought and sold. The majority of the traders on the
Stock Exchange lack very in-depth understanding of the operations of
the company, whose shares they are dealing and its prospects. Thus
trade activity on the exchange 1s heavily influenced by rumors and
information, which can be inaccurate.

Market Manipulation by Misleading Transactions:

As aforementioned most investors and traders have limited knowledge
of the companies whose shares they trade in, they closely follow the
trend or pattern of movement in the stock exchange. The prices of
shares follow their active demand and supply in the market. Certain
traders can manipulate the price of these shares by creating an artificial
appearance of trading activity on them. Stock prices via transactions
can be manipulated in a number of ways, traders start selling a

particular stock quickly and in concentration during a short duration,
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which results in other shareholders selling their shares as well which
the manipulators then buy at lower prices (since the sudden abundance
of supply results in a decrease of price).

This strategy is colloquially referred to as a “bear raid”. Similarly
certain traders start buying certain stock during a short period which
gives an impression of increased demand driving both demand and
prices up, benefiting from which the manipulators then start selling
their own shares (bought when the prices are low) at the inflated
market price, this is colloquially referred to as a “bull raid”.

When a particular stock starts to become actively traded, usually its
market value increases. Using these strategies certain traders aim to
artificially create an appearance of trading on a particular stock and
then benefiting from the higher price. Variations of the above methods
as well as other tactics are used by a few traders in order to manipulate
the market and profit from it.

Market Manipulation by practice/actions which leads to a false
impression:

In addition to misleading the concerned people with transactions, the
stock market can also be misled by actions or practices which mislead

people. An example of this could be a trader flooding the market with
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a rumor that a cell phone company has developed a revolutionary
technology, which would allow phones to generate holograms.
Regardless of whether or not the rumor is accurate if people believe
the rumor to be true, they will start buying this cell phone company’s
shares in anticipation that the price will go up.
This will lead to a price hike and any trader who had bought shares
earlier at lower prices, can now sell them at the inflated price thus
making a handsome profit. Similarly people can make false statements
about how profitable their involvement would make a company, with
the aim of misleading the public about its profitability. This in turn
would drive up stock prices, shareholders who decide to sell
capitalizing on the price boom would be selling their shares at prices
higher than they bought them for, hence profiting from the false
statement.

5.2 Importance of the Stock Exchange

The Stock Exchange is the forum of company ownership exchange in the

county that it is used. Stock Markets are essential to the progress of a country as

they are a means of generating funds and capital from investors to inject into

the economy of a county. A healthy stock market depicts a healthy economy,

however there exists a knowledge gap between the actual future of a company
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and its price in stock, this gap is filled by speculation. All the shareholders and
stake holders operating in the stock exchange represent a large collective, all of
whom are dependent on fair operation of the exchange and stock trading for
their livelihood. If investors are not protected this would stunt the
development of the financial market. As stock exchanges grow amateur traders
enter the market, investing their savings aiming to secure profits to meet their
expenses, these amateur traders are exceptionally vulnerable to market

manipulation.®”

With such high stakes if a few traders benefit exorbitantly at the sake of others,
this leads to a poor investment climate. Where people avoid investing in the
stock exchange, which leads to less investment, less capital which starts a
vicious cycle by in turn causing less growth, smaller profits, smaller salaries,

lesser buying power and hence ultimately a weaker economy. "

In 2003 the Capital Market Law was promulgated under Royal Decree No
(M/30) dated 2/6/1424 H (16 June 2003), which ofticially created/established
the Capital Market Authority (CMA), a government body to protect investors

% Avgouleas (n77); Viktoria Dalko and Michael Wang, Regulating Competition In Stock
Markets (Wiley 2012).
©" Ibid.
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and illegal acts in the stock market.® Pursuant to article 49 (b) of the Capital
Market Law, which states that the CMA would set out rules to further
elaborate and clarify upon the offences listed in the Capital Market Law,®” the

CMA set out the Market Conduct Regulations(MCR).”

The Capital Market Law and the MCR are meant to be read and applied in
conjunction. In application article 49 of the Capital Market Law and Articles 2
& 3 of the MCR,, contain a “material” as well as a “moral” element.®® The
“material” element is physical such as the conducting of a series of transactions,
which would create a false impression of active trading and inflate stock price.
The “moral” element is mental and is satistied when the person conducting the
act 1s aware of its nature and had the intention of conducting the act that

implies manipulation or fraud.

> Mohamed A. Ramady, The Saudi Arabian Economy: Policies, Achievements, and
Challenges (Springer 2005) 148—149.

©9 CML art 49(b).

7 Amr Daoud Marar, 'The Duality of The Saudi Legal System and Its Implications on
Securitisations' (2006) 20 Arab law Quarterly 333, 389-390

©9 See Case No. 38/31 CRSD Decision No. 798/L/D1/2010 of 1431 H.; Case No.: 11/30
CRSD Decision No. 664/L/D1/2009 of 1431 H.; Case No.: 63/30 CRSD Decision
No: 663/L/D1/2009 of 1430 H.; Case No.: 91/30 CRSD Decision No.
665/L/1D1/2009 of 1431 H.
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An example of the “moral” element would be the individual who conducted
the series of transactions above, doing them intentionally with the knowledge

that his actions would lead to an artificial alteration of price.

5.3 Insider Trading

Insider trading is classically defined as the using of material, nonpublic
information by a trader, corporate insider or somebody who owes the company
a fiduciary duty.® The United States Securities and Exchange Commission
makes a distinction between legal and illegal insider trading, the former being
when “corporate insiders”’” buy and sell stock in their own companies and the
latter the buying or selling of a security, in breach of a fiduciary duty while in

possession of material, non-public information about the particular stock.”"

Insider trading like market manipulation removes the traders’ confidence in the
market, hence less investment enters the market, which leads to a downward
spiral of lesser capital, lesser growth, less production, less profits, etc. until it

adversely aftects the entire economy. The minimization of insider trading

9 Black’s Law Dictionary (9" Edition, 2009), p. 866.

(79 “Corporate insiders” meaning a company's officers and directors, and any beneficial
owners of more than ten percent of a class of the company's equity securities registered
under Section 12 of the U. S. Securities Exchange Act of 1934.

71 http://www.sec.gov/answers/insider.htm (as seen on 07/01/2020).
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requires “‘both good corporate control and effective enforcement of insider

trading regulations.”?

The Saudi Authorities realizing the importance of protecting the market and
other stake holders have proscribed it under Article 50 of the Capital Market
Law, which is further elaborated upon by Articles 4 to 6 of the MCR. Article
50 of the Capital Market Law prohibits any individual who is aware of or
comes into possession of such information which is not publicly known (or
disclosed) and the release of which would have a material eftect on share prices.
Articles 4 to 6 of the MCR (set out under Article 50 (¢)) further elaborate and
clarity upon Article 50 of the Capital Market Law, they also expressly make the
disclosing of insider information (Article 5 of the MCR) and acting upon

knowledge of the same (Article 6 of the MCR) oftences.

6 Market and Macro-Regulations

Financial lawmakers, who govern contacts, require zt7had (independent
reasoning) and zkhtlaf (differences) to reconcile complex issues which relate to
financial law. As financial contracts, derivatives and other principles require

innovation to comply with financial rules, the need for 7jtAdd in aid of expert

) Financial Institutions and Markets, Current Issues in Financial Markets (2008), p. 203.
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knowledge from jurists is critical and necessary. This will ensure any change or
a difference in approach is in line with the Qur’an and the Sunnah.

[itihad and ikhtilaf have a limited, but permissible, leeway of variance, as
opposed to a rigid set of rules. This does not mean, in turn, that one can pick
and choose, nor does it mean no established set of fundamental principles
require conforming to. There are indeed fundamental principles in which
ytthad and ikhtila fare forbidden; however, in our present discussion, we are
arguing room for opinions in certain cases and certain minor principles, which

relate to Islamic finance.

7 Conclusion

I[slamic economics presents the basic principles, such as the prohibition of
usury, agreed upon by mainstream religions in the world. This has changed the
lending system, so that a failure to repay a loan does not result in accrual of
interest by the individual, but rather the lender is encouraged to give the
borrower time to repay. It also offers systems to support the poorest in society,

such as zakdd™ and Islamic insurance (takdfih.”® These principles protect

) Zakatis a compulsory payment of 2.5% of a person’s wealth that is distributed to the

poor through charities.

74 _ . . e . . . .
%) Takafulin Islamic finance is similar to insurance in Western finance: PwC, Financial


https://en.wikipedia.org/wiki/Takaful
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financial markets from sources of imbalance and deviation in economic activity
that could lead them to fall into crisis and subsequently create global economic
and human disasters. If we avoid these imbalances, the market will function
more transparently and foster economic stability.””

An Islamic economy achieves a balance between the profit sector
(represented by the market) and the non-profit sector (represented by social
institutions); finding this balance helps to contain the negative eftects of the
market.”” In a scientific study conducted by a sector of the economic world, it
was confirmed that the profit sector should be maintained to support the non-
profit sector and encourage that, which will bring stability to the economic
market.

In order to addressing this obstacle facing the capital market authority
should the Saudi government establish independent committee. This

committee should have an independent entity and not accountable to capital

market authority anyway. It is to counter the market manipulations, eftfectively

Services; available  at: www.pwc.com/gx/en/financial-services/islamic-finance-
programme/takaful-growth-opportunities.jhtml, accessed 28 November 2019.

™ Dr. Abul Hassan, The Global Financial Crisis and Islamic Banking, available at:
www islamic-foundation.org.uk/IslamicEconomicsPDF/Hassan-financialcrisis-if. pdf,
accessed 28 November 2019.

7O Ibid


http://www.pwc.com/gx/en/financial-services/islamic-finance-programme/takaful-growth-opportunities.jhtml
http://www.pwc.com/gx/en/financial-services/islamic-finance-programme/takaful-growth-opportunities.jhtml
http://www.islamic-foundation.org.uk/IslamicEconomicsPDF/Hassan-financialcrisis-if.pdf
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and 1if anyone found guilty the committee can take the cognizance of the case,
and punish the accused without taking further permission from capital market
authorities.

However, if an accused disagree with the decision, an option he may be
able to invoke the cognizance of the court. In this regard the courts should
have the excess to the experts relating to market manipulations, in-order to get
the advisory opinion and further recommendations. There should be a body
wise enough and knowledgeable like a Muslim Judicial Council to seek advice
and if required get recommendations on the issues related to the market

manipulations time to time.
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