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Set up a collective punishment for the positive

Dr. Fahd bin Saleh AIHamoud
Assistant Professor At Department of Alfigh,
College of Sharia and Islamic Studies, University of Qassim

Abstract. The ruling of participation in murder in the opinion of Jurisprudents (Fagihs) in what has
confusion and difference. The subject of agreement is if a group are involved in killing an individual
with a sharp tool, which if one does by himself, he must be killed in Qisas (Legal Retribution).

It has become clear to the researcher after contemplation that participation in murder is divided
into two sections:

The first section: the agreement among the murderers; which is three types: the first one: is that
the action of each member of the group is usually fatal. The aggregate ruling is to present (the
strongest) of the two actions and (equalization) between the two equivalents or the two unknowns, as
per the following detail: 1- the fatal killing occurs simultaneously, which has two cases; a) the
occurrence of killing from both of them without distinction between the two actions; then they both
are killers.

b) One of the two actions is stronger and faster in causing death than the other; then the stronger
is the killer.

2- The fatal killing occurs at different times and the action of one of them happens after the
action of the other. This has two cases: A) The action of the second occurs after the victim ends to the
movement of slaughtered; then the Killer is the first. B) The action of the second occurs before the
victim ends to the movement of slaughtered; then in case of equalization or obscurity they both are
killed, and in case of difference, the strongest is preceded in the opinion of the majority of Fagihs,
and in the opinion of Maalikis the first Killer is preceded even if the second is stronger, and in another
opinion they both are killers which is the more correct opinion.

The second type: the action of each one of them is not separately fatal. This occurs by a nonfatal
wound from each one of them, then they all are considered murderers. In the opinion of Maalikis, the
stronger action is preceded.

The third type: the action from the partners is by non fatal tool if done separately, and they
conspired to do the action. This is a difference point among Fagihs. In the opinion of Hanafis and
Hanbalis, the gisas is not applied to any of them. In one opinion of Shaafa'is, the gisas is applied to
all of them. In the opinion of Maalikis, the stronger action is preceded and equalization between the
two equivalents or the two unknowns.

In such matters, the forensic medicine can help, which clarifies the strongest wound and
determines what caused the death, so that it can be fatal unlike the others.

The second section: conspiracy to murder or beating. The Faqihs agree on the ruling that all the
group is to be killed if their action is highway robbery in accordance with banditry punishment, and
they are to be killed in gisas if the killing is fatal.

The Fagihs differ after that in the effect of conspiracy to premeditated murder on gisas. In the
opinion of the majority of Fagihs, the conspiracy to murder and agreement on it are equals, so the
conspiracy has no affect on gisas judgment. While Maalikis and some of Fagihs differentiate between
conspiracy and agreement, as conspiracy necessitates killing all the murderers in all cases, unlike the
agreement.
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